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OPINION

This case presents the dilemma of the defendant failing to provide an adequate record on
appeal for us to act with precision on his complaints, while the record, itself, reflects an improper
judgment regarding the evading arrest. The judgments for driving on a revoked license and
possession of drug paraphernaliaare not contested on appeal even though they were included in the



defendant’ snotice of appeal. Thus, weaffirmtheir effective sentence of eleven months, twenty-nine
days, six months of which are to be in confinement and to be served concurrently with the evading
arrest sentence.

The defendant states that he pled guilty to evading arrest pursuant to a plea agreement by
which he was to receive a one-year sentence, but the manne of service was left to the trial court to
impose at a sentencing hearing. He assertsthat he decided to serve hisone year in custody but that
the trial court ignored his agreement and ordered him to serve six months in jail, day for day,
followed by two years house arrest i n the community corrections program. The defendant asserts
that the trial court vidated the terms of his agreement and that he should, & least, be permitted to
withdraw his guilty plea The defendant also complains that the requirement tha he serve six
months in confinement day for day isimproper because heis entitled to sentencing credits by law.

In response, the state first notes that the record on appeal does not contain atranscript of the
guilty plea hearing or any evidence as to the terms of a pleaagreement. Regarding the merits, the
state assertsthat if the agreement is as the defendant daims, he, in fact, received a sentence within
hisagreement whenthetrial court * suspended the one-year sentence and imposed asentence of split-
confinement [sic] comprised of six months incarceraion followed by two years of community
corrections.” Asfor therequirement that the six months confinement be served day for day, the state
asserts that the trial court erred because a felony sentence of two years or less shall have the
remainder of the sentence suspended upon a defendant reaching the release digibility date. See
Tenn. Code Ann. § 40-35-501(a)(3). It notesthat the release eligbility datefor astandard offender
convicted of aClass E felonyisthirty percent, and it concludes that thirty percent of oneyear isless
than six months.

First, we too note that therecord on apped fails to include the transcript of the guilty plea
hearing or any evidence of the particulars, if any, of apleaagreement, other than, perhaps, that aone-
year sentence isinvolved. If the defendant and state agreed to one year with the defendant having
the right to apply for probation, the defendant’s claims in this appeal could hold merit. Given that
adefendant receives credit for time served while serving a community corrections sentence, atwo-
year community corrections sentence would be the equivalent of atwo-year sentence. However, we
arenot in aposition to determine whether thetrial court’s useof acommunity corrections sentence
in excess of oneyear was an option explained to the defendant. At the sentencing heari ng, the court
states, and defense counsel agrees, that “there was no agreement on the felony, [thedefendant] was
applying for probation.” Although community corrections is nat the same thing as probation, this
statement is subjed to several interpretations.

Even though the state rai sed theissue of the adequacy of the record on appeal, thedefendant
chose not to supplement the record. At oral argument, defense counsel stated her belief that the
record adequately showed the defendant’ s agreement. In our view, it does not. |nadequate records
arereadily remedied by supplementation. Given thefact that aninadequaterecord amost guarantees
failure of the claim to which the missing record rel ates, we are perplexed by partieswho have notice
of such deficiencies but fail to supplement the record on appeal. We are not obligated to render
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rulings upon supposed facts not in the record before us. Therefore, we may not presume that any
particular agreement was in effect.

Ontheother hand, we concludethat thetrial court’ s sentencing reflected in thetranscript and
inthe evading arrest judgment of conviction are contradictory in such away that we cannot remedy
the problem in this appeal. At the sentencing hearing, the trial court stated that the defendant was
to serve six months in jail, day for day, and then be placed on two years house arrest in the
community corrections program. However, the judgment reflects a different sentence; in fect, it
reflectstwo separate sentences. First, it does not state that the six monthsin jail, day for day, isto
befollowed by two yearsin the community correctionsprogram. Rather, it readsasif thesix months
may be part of thetwoyears. Thisisprobably because acommunity corrections sentence could not
exceed two years, the maximum sentence for aRange |, Class E offender. See Tenn. Code Ann. 88
40-35-112(a)(5), 40-36-106(6)(2). Asimportart, though, the judgment reflects that the defendant
received a sentence of oneyear. The judgment is contradictory. There cannot be both a sentence
of one year and a community corrections sentence of two years. Under most circumstances, a
community corr ectionssentenceessenti al y repl aces other sentenci nga ter nativesprovi ded by Tenn.
Code Ann. § 40-35-104. Such is the case before us. Under these circumstances, we believe a
remand for resentencing isin order.

Asfor the defendant serving six months*“ day for day,” we agree with the state regarding the
defendant’ s release eligibility. Pursuant to Tenn. Code Ann. § 40-35-501(a)(3), a person with a
felony sentence of two years or lessis entitled to suspension of the remainder of the sentence after
reaching thereleasedligibility date. A Range | offender reachesthe date after serving thirty percent
of the sentence. See Tenn. Code Ann. § 40-35-501(c). Thismeansthat for aone-year sentence, the
defendant’ srelease éligibility date would be reached after serving3.6 months, i.e., threemonthsand
eighteen days. See Tenn. Code Ann. § 40-35-502(a)(6) (converting fractions of months into days).
Pursuant to Tenn. Code Ann. 8§ 40-35-314(b)(1), the trial court could withhold work release and
education programs until the release eligibility date, but not beyond. Thus, thetrial court could not
order “day for day” confinement that extends the term of confinement beyond rel ease digibility.

Likewise, as he asserts, the defendant would be entitled, at |east, to good conduct credits to
apply to his period of confinement. See Tenn. Code Ann. 8§ 41-2-111(b) (allowing felons serving
less than one year in the county jail or workhouse to receive good conduct credits). In fact, the
Tennessee Attorney General has opinedthat good conduc creditsapply to confinement for lessthan
ayear. SeeOp. Tenn. Att’y Gen. No. 00-0051 (Mar. 20, 2000) (judgment cannot require countyjail
inmate to serve less than one year “day-for-day” so as to deprive inmate of good conduct credits);
Op. Tenn. Att’y Gen. No. 96-061 (Apr. 4, 1996) (countyjail inmate serving split confinement of six
months followed by probation may earn good conduct credits or authorized work program caredits
toward the six months, but not both); Op. Tenn. Att’y Gen. No. 91-96 (Dec. 4, 1991) (felony inmate
sentenced to split confinement of six months in county jail followed by two years of supervised
probation may earn good conduct credits or authorized work credits toward the six months, but not
both). Thus, any trial court sentendng order that extends the term of confinement beyond that
allowed by law relative to release eigibility and sentencing creditsisimproper.
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In consideration of the foregoing, we affirm the judgments of conviction for driving on a
revoked license, fourth offense, and possession of drug paraphernalia. Weremand theevading arrest
case to thetria court for resentencing.

JOSEPH M. TIPTON, JUDGE



